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ORIGINAL

Zayo agrees to indemnify, save and hold harmless, and defend the City, its elected officials,
officers, authorized agents, boards and employees, acting in official capacity, from and
against any liability, damages or claims, costs, expenses, settlements or judgments arising
out of, or resulting from the granting of this Franchise or Zayo’s activities, or any casualty
or accident to Person or property that occurs as a result of any construction, excavation,
operation, maintenance, reconstruction or any other act done pursuant to the terms of this
Franchise, provided that the City shall give Zayo timely written notice of its obligation to
indemnify the City. Zayo shall not indemnify the City for any damages, liability or claims
resulting from the City’s sole negligence, willful misconduct, or breach of obligation of
the City, its officers, authorized agents, employees, attorneys, consultants, or independent
contractors for which the City is legally responsible, or for any activity or function
conducted by any Person other than Zayo.

Section 22. Indemnification.

In the event Zayo refuses to undertake the defense of any suit or any claim, after the City’s
request for defense and indemnification has been made pursuant to the indemnification
clauses contained herein, and Zayo’s refusal is subsequently determined by a court having
jurisdiction (or such other tribunal that the parties shall agree to decide the matter), to have
been a wrongful refusal on the part of Zayo, then Zayo shall pay all of the City's reasonable
costs and reasonable expenses for defense of the action, including reasonable attorneys'
fees of recovering under this indemnification clause, as well as any judgment against the

City.

Should a court of competent jurisdiction or such other tribunal as the parties agree shall
decide the matter determine that this Franchise is subject to RCW 4.24.115, then, in the
event of liability for damages arising out of bodily injury to persons or damages to property
caused by or resulting from the concurrent negligence of Zayo and the City, its officers,
employees and agents, Zayo's liability hereunder shall be only to the extent of Zayo's
negligence. It is further specifically and expressly understood that the indemnification
provided in Section 22 of this Franchise constitutes Zayo's waiver of immunity under Title
51 RCW, solely for the purposes of this indemnification. This waiver has been mutually
negotiated by the parties.

EXCEPT FOR A PARTY’S INDEMNIFICATION OBLIGATIONS SET FORTH
HEREIN AND EXCEPT FOR CLAIMS ARISING FROM A PARTY’S INTENTIONAL
MISCONDUCT (INCLUDING EMPLOYEE CONDUCT), IN NO EVENT SHALL
EITHER PARTY BE LIABLE TO THE OTHER PARTY FOR ANY INDIRECT,
INCIDENTAL, SPECIAL, PUNITIVE OR CONSEQUENTIAL DAMAGES
WHATSOEVER, ARISING OUT OF, OR IN CONNECTION WITH, THIS
AGREEMENT, INCLUDING BUT NOT LIMITED TO, LOST PROFITS, LOST
REVENUE, LOSS OF GOODWILL, LOSS OF ANTICIPATED SAVINGS, LOSS OF
DATA, INCURRED OR SUFFERED BY EITHER PARTY.

Section 23.  Insurance.

Zayo shall procure and maintain for the duration of this Franchise, insurance against
claims for injuries to persons or damages to property which may arise from or in
connection with the exercise of the rights, privileges and authority granted hereunder to
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ORIGINAL

Zayo, its agents or employees. Zayo shall provide to the City an insurance certificate
naming the City as additional insured, for its inspection prior to the commencement of any
work or installation of any Facilities pursuant to this Franchise, and such insurance shall
evidence:

23.1.1 Automobile Liability insurance for owned, non-owned and hired vehicles with limits no
less than $1,000,000 Combined Single Limit per accident for bodily injury and property
damage; and

23.1.2 Commercial General Liability insurance policy, written on an occurrence basis with
limits no less than $1,000,000 combined single limit per occurrence and $2,000,000
aggregate for personal injury, bodily injury and property damage. Coverage shall include
blanket contractual liability and employer’s liability.

23.2 Payment of deductible or self-insured retention shall be the sole responsibility of Zayo.

23.3 The coverage shall contain no special limitations on the scope of protection afforded to the
City, its officers, officials, or employees. In addition, the insurance policy shall contain a
clause stating that coverage shall apply separately to each insured against whom claim is
made or suit is brought, except with respect to the limits of the insurer’s liability. Zayo's
insurance shall be primary insurance for the City. Any insurance maintained by the City
shall be excess of Zayo's insurance and shall not contribute with it. Coverage shall not be
suspended, voided, canceled by either party, reduced in coverage or in limits except after
thirty (30) days prior written notice has been given to the City.

Section 24. Abandonment of Zavo's Facilities.

No portion of the Facilities laid, installed, or constructed in the Right-of-Way by Zayo may be
abandoned by Zayo without the express written consent of the City. Any plan for abandonment
or removal of Zayo's Facilities must be first approved by the Public Works Director, which shall
not be unreasonably withheld or delayed, and all necessary permits must be obtained prior to
such work.

Section 25. Restoration After Construction.

25.1 Zayo shall, after any abandonment approved under Section 24 of this Franchise, or any
installation, construction, relocation, maintenance, or repair of Facilities within the
Franchise area, restore the Right-of-Way to a same or better condition then it was in
immediately prior to any such abandonment, installation, construction, relocation,
maintenance or repair pursuant to City standards. All concrete encased monuments which
have been disturbed or displaced by such work shall be restored pursuant to all federal,
state and local standards and specifications. Zayo agrees to promptly complete all
restoration work and to promptly repair any damage caused by such work at its sole cost
and expense.

25.2 Il it is determined that Zayo has failed to restore the Right of - Way in accordance with this
Section of this Franchise, the City shall provide Zayo with written notice including a
description of actions the City believes necessary to restore the Right-of-Way. If the
Right-of-Way is not restored in accordance with the City’s notice within fifteen (15) Days
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ORIGINAL

of that notice, the City, or its authorized agent, may restore the Right-of-Way. Zayo is
responsible for all reasonable costs and expenses incurred by the City in restoring the
Right-of-Way in accordance with this Section of this Franchise. The rights granted to the
City under this paragraph shall be in addition to those otherwise provided herein.

Section 26. Bond or Letter of Credit.

Before undertaking any of the work, installation, improvements, construction, repair, relocation
or maintenance authorized by this Franchise, Zayo shall cause to be furnished a bond or Letter of
Credit executed by a corporate surety or financial institution authorized to do business in the
State of Washington, in a sum to be set and approved by the Director of Public Works as
sufficient to ensure performance of Zayo's obligations under this Franchise. The bond shall be
conditioned so that Zayo shall observe all the covenants, terms and conditions and faithfully
perform all of the obligations of this Franchise, and to erect or replace any defective work or
materials discovered in the replacement of the City's streets or property within a period of two
years from the date of the replacement and acceptance of such repaired streets by the City. Zayo
may meet the obligations of this Section of this Franchise with one or more bonds acceptable to
the City. In the event that a bond issued pursuant to this Section of this Franchise is canceled by
the surety, after proper notice and pursuant to the terms of said bond, Zayo shall, prior to the
expiration of said bond, procure a replacement bond which complies with the terms of this
Section of this Franchise.

Section 27.  Recourse Against Bonds and Other Security.

So long as the bond is in place, it may be utilized by the City as provided herein for
reimbursement of the City by reason of Zayo’s failure to pay the City for actual costs and
expenses incurred by the City to make emergency corrections under Section 17 of this Franchise,
to correct Franchise violations not corrected by Zayo after notice, and to compensate the City for
monetary remedies or damages reasonably assessed against Zayo due to material default or
violations of the requirements of City ordinances.

27.1 Inthe event Zayo has been declared to be in default of a material provision of this
Franchise by the City and if Zayo fails, within thirty (30) days of mailing of the City’s
default notice, to pay the City any penalties, or monetary amounts, or fails to perform any
of the conditions of this Franchise, or fails to begin to perform any condition that may take
more than 30 days to complete, the City may thereafter obtain from the bond, after a proper
claim is made to the surety, an amount sufficient to compensate the City for its damages.
Upon such withdrawal from the bond, the City shall notify Zayo in writing, by First Class
Mail, postage prepaid, of the amount withdrawn and date thereof.

27.2 Thirty (30) days after the City’s mailing of notice of the bond forfeiture or withdrawal
authorized herein, Zayo shall deposit such further bond, or other security, as the City may
require, which is sufficient to meet the requirements of this Ordinance.

27.3 The rights reserved to the City with respect to any bond are in addition to all other rights of
the City whether reserved by this Ordinance or authorized by law, and no action,
proceeding, or exercise of a right with respect to any bond shall constitute an election or
waiver of any rights or other remedies the City may have.
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28.1 The City and Zayo recognize the delays, expense and unique difficulties involved in
proving in a legal preceding the actual loss suffered by the City as a result of Zayo’s
breach of certain provisions of this Franchise. Accordingly, instead of requiring such
proof, the City and Zayo agree that Zayo shall pay to the City, the sum set forth below for
each day or part thereof that Zayo shall be in breach of specific provisions of this
Franchise. Such amount is agreed to by both parties as a reasonable estimate of the actual
damages the City would suffer in the event of Zayo’s breach of such provisions of this
Franchise.

Section 28.  Liquidated Damages.

28.1.1 Subject to the provision of written notice to Zayo and a thirty (30) day right to cure period,
the City may assess against Zayo liquidated damages as follows: two hundred dollars
($200.00) per day for any material breaches of the Franchise.

28.1.2 The City shall provide Zayo a reasonable extension of the thirty (30) day right to cure
period described in Section 28.1.1 of this Franchise if Zayo has commenced work on curing
the violation, is diligently and continuously pursuing the cure to completion and requested
such an extension, provided that any such cure is completed within one hundred and twenty
(120) days from the written notice of default.

28.1.3 If liquidated damages are assessed by the City, Zayo shall pay any liquidated damages
within forty-five (45) days after they are assessed.

28.1.4 In the event Zayo fails to cure within the specified cure period, or any agreed upon
extensions thereof, liquidated damages accrue from the date the City notifies Zayo that
there has been a violation.

28.2 The recovery of amounts under Section 28.1.1 of this Franchise shall not be construed as a
limit on the liability of Zayo under the Franchise or an excuse of unfaithful performance of
any obligation of Zayo. Similarly, the imposition of liquidated damages are not intended
to be punitive, but rather, for City cost recovery purposes.

Section 29. Remedies to Enforce Compliance.

In addition to any other remedy provided herein, the City and Zayo each reserve the right to
pursue any remedy to compel the other to comply with the terms of this Franchise, and the
pursuit of any right or remedy by a party shall not prevent such party from thereafter declaring a
breach or revocation of the Franchise.

Section 30.  Modification.
The City and Zayo hereby reserve the right to alter, amend or modify the terms and conditions of

this Franchise upon written agreement of both parties to such amendment.

Section 31. Force Majeure.

This Franchise shall not be revoked due to any violation or breach that occurs without fault of
Zayo or occurs as a result of circumstances beyond Zayo’s reasonable control.
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Section 32.  City Ordinances and Regulations.

Nothing herein shall be deemed to direct or restrict the City's ability to adopt and enforce all
necessary and appropriate lawful ordinances regulating the performance of the conditions of this
Franchise, including any reasonable lawful ordinance made in the exercise of its police powers in
the interest of public safety and for the welfare of the public. The City shall have the authority at
all times to control, by appropriate lawful regulations, the location, elevation, and manner of
construction and maintenance of any fiber optic cable or of other Facilities by Zayo. Zayo shall
promptly conform to all such regulations, unless compliance would cause Zayo to violate other
requirements of law.

Section 33.  Acceptance/Liaison.
Zayo’s written acceptance shall include the identification of an official liaison who will act as the
City’s contact for all issues regarding this Franchise. Zayo shall notify the City of any change in
the identity of its liaison. Zayo shall accept this Franchise in the manner hereinafter provided in
Section 43 of this Franchise.

Section 34.  Survival.

All of the provisions, conditions and requirements of Sections10, Relocation of Facilities; 13,
Excavation And Notice Of Entry; 17, Dangerous Conditions; 22, Indemnification; 24,
Abandonment of Zayo's Facilities; and 25, Restoration After Construction, of this Franchise shall
be in addition to any and all other obligations and liabilities Zayo may have to the City at
common law, by statute, or by contract, and shall survive the City's Franchise to Zayo and any
renewals or extensions thereof. All of the provisions, conditions, regulations and requirements
contained in this Franchise Ordinance shall further be binding upon the heirs, successors,
executors, administrators, legal representatives and assigns of the parties and all privileges, as
well as all obligations and liabilities of each party shall inure to its heirs, successors and assigns
equally as if they were specifically mentioned wherever such party is named herein.

Section 35.  Severability.
If any section, sentence, clause or phrase of this Franchise Ordinance should be held to be invalid
or unconstitutional by a court of competent jurisdiction, such invalidity or unconstitutionality
shall not affect the validity or constitutionality of any other section, sentence, clause or phrase of
this Franchise Ordinance. In the event that any of the provisions of this Franchise Ordinance or
of this Franchise are held to be invalid by a court of competent jurisdiction, the City reserves the
right to reconsider the grant of this Franchise and may amend, repeal, add, replace or modify any
other provision of this Franchise Ordinance or of the Franchise granted herein, or may terminate
this Franchise.

Section 36. WUTC Tariff Filings, Notice Thereof.

If Zayo intends to file, pursuant to Chapter 80.28 RCW, with the Washington Utilities and
Transportation Commission (WUTC), or its successor, any tariff affecting the City’s rights
arising under this Franchise, Zayo shall provide the City with fourteen (14) days written notice.
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This Franchise shall bind and benefit the parties hereto and their respective successors and assigns.

Section 38.  Assignment.

This Franchise shall not be sold, transferred, assigned, or disposed of in whole or in part either
by sale or otherwise, without the written approval of the City. The City’s approval shall not be
unreasonably withheld or delayed. Any reasonable costs associated with the City’s review of
any transfer proposed by Zayo shall be reimbursed to the City by the new prospective
Franchisee, if the City approves the transfer, or by Zayo if said transfer is not approved by the
City.

38.1 The City shall receive notice and approve any proposed change in control of Zayo or
assignment of this Franchise to a subsidiary or affiliate of Zayo, which causes a change in
control of the Franchisee. The City shall be notified but need not approve changes or
assignments that do not result in a change in control of the Franchisee. Neither approval
nor notification shall be required for mortgaging purposes.

38.2 A change in control shall be deemed to occur if there is an actual change in control or
where ownership of fifty percent (50%) or more of the beneficial interests, singly or
collectively, are obtained by other parties. The word “control” as used herein is not limited
to majority stock ownership only, but includes actual working control in whatever manner
exercised or changes in business form that act to materially reduce the resources available
to Zayo to perform its obligations under the Franchise granted herein.

38.3 A lease or grant of an Indefeasible Right of Use ("IRU") in the Telecommunications
System, the associated Facilities, or any portion thereof, to another Person, or an offer or
provision of capacity or bandwidth from the Telecommunications System or associated
Facilities shall not be considered an assignment for purposes of this Section of this
Franchise, PROVIDED THAT, under such lease, IRU, or offer, Zayo: (i) retains exclusive
control over the Telecommunications System, (ii) remains responsible for the location,
construction, replacement, repair and maintenance of the Telecommunications System
pursuant to the terms and conditions of this Franchise, and (iii) remains responsible for all
other obligations imposed hereunder.

Section 39.  Alternate Dispute Resolution.

If the City and Zayo are unable to resolve disputes arising from the terms of the Franchise
granted herein, prior to resorting to a court of competent jurisdiction, the parties shall submit the
dispute to an alternate dispute resolution process in King County agreed to by the parties. Unless
otherwise agreed between the parties or determined herein, the cost of that process shall be
shared equally.

Section 40. Venue.

If alternate dispute resolution is not successful, the venue for any dispute related to this Franchise
shall be the United States District Court for the Western District of Washington, or King County
Superior Court.
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This Franchise constitutes the entire understanding and agreement between the parties as to the
subject matter herein and no other agreements or understandings, written or otherwise, shall be
binding upon the parties upon execution and acceptance hereof.

Section 41. Entire Agreement.

Section 42.  Notice.

Any notice or information required or permitted to be given to the City or to Zayo under this
Franchise may be sent to the following addresses unless otherwise specified:

Zayo Group, LLC City of Shoreline

1805 29'" Street, Suite 250 City Manager

Boulder, CO 80301 17500 Midvale Avenue N
Attn: General Counsel Shoreline, WA 98133
With a Copy to:

Zayo Group, LLC

Attn: Director, Underlying Rights — West
Region

1821 30" St., Unit A

Boulder, CO 80301

Emergencies:
Network Operations Center & Repair

Phone: (888) 404 9296
E-mail: zayoncc(@zayo.com

Either party can alter their official address for notifications provided in this Section of this
Franchise by providing the other party written notice thereof.

Section 43.  Directions to City Clerk.

The City Clerk is hereby directed to publish a summary of this Ordinance and forward certified
copies of this Ordinance to Zayo. Zayo shall have thirty (30) days from receipt of the certified
copy of this Ordinance to execute the “Acceptance Agreement,” a copy of the Acceptance
Agreement will be appended to this Ordinance by the City Clerk. If Zayo fails to accept this
Franchise in accordance with the above provisions, this Franchise shall be null and void.

Section 44.  Corrections by City Clerk or Code Reviser.

Upon approval of the City Attorney, the City Clerk and/or the Code Reviser are authorized to
make necessary corrections to this Ordinance, which shall be limited to the corrections of
scrivener or clerical errors; references to other local, state, or federal laws, codes, rules, or
regulations; or ordinance numbering and section/subsection numbering and references.

Page 15 of 16



Section 45.  Publication Costs.

Zayo shall reimburse the City for the cost of publishing this Franchise Ordinance within thirty
(30) Days of receipt of the City’s invoice.

Section 46.  Effective Date.

This Ordinance shall take effect and be in full force upon receipt of Zayo’s acceptance by the
City Clerk as provided in Section 43.

PASSED BY THE CITY COUNCIL ON AUGUST 16, 2021.

Loy

Mayor Will Hall

ATTEST: APPROVED AS TO FORM:

24 .
(Kl K

sica Simulcik Smith 1e@:(sw0rth -Taylor, A&sistant City Attorney
ity Clerk On behalf of Margaret King, City Attorney

Date of Publication: ugust 19, 2021
Effective Date: & afm 20 , 2021
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August 19, 2021

Zayo Group, LLC

1805 29% Street, Suite 250

Boulder, CO 80301

Attn: Roger M. Simpson, Director,

Underlying Rights & Government Relations — West Region

Dear Mr. Simpson,
RE: City of Shoreline Franchise Agreement

Enclosed is a signed copy of Ordinance No. 939 passed by the Shoreline City
Council on August 16, 2021. Ordinance No. 939 grants Zayo Group, LLC a non-
exclusive franchise for ten years, to construct, maintain, operate, replace and repair
an underground fiber optic telecommunications system, in, along, under, through
and below public rights-of-way of the City of Shoreline, Washington.

Section 43 of the Ordinance states: “The City Clerk is hereby directed to publish a
summary of this Ordinance and forward certified copies of this Ordinance to Zayo.
Zayo shall have thirty (30) days from receipt of the certified copy of this
Ordinance to execute the “Acceptance Agreement,” a copy of the Acceptance
Agreement will be appended to this Ordinance by the City Clerk. If Zayo fails to
accept this Franchise in accordance with the above provisions, this Franchise shall
be null and void.” This letter serves as the stated Acceptance Agreement.

Please obtain the appropriate authorized signature at the bottom of this letter to
accept the Franchise and then return it to me no later than thirty (30) days from
receipt of this letter. If you have any questions about this process, I can be reached
at (206) 801-2231 or

Sincerely,
j S//?‘)Aﬂf’r:Lf'/” i

Jessica Simulcik Smith, City Clerk

Printed Name:

O e S (\\'V\{’O SO "
Titleb":\ te C‘ILOT‘ ; H//')c/gl‘ /u,m/ Date Accepted: g [20[02/

0
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