


























7.7.

7.8.

7.9.

7.10.
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City, then in such event, PSE shall have the right as a condition of such relocation, to
require such developer, person or entity to make payment to PSE, at a time and upon
terms acceptable to PSE, for any and all costs and expenses incurred by PSE in the
relocation of PSE's Facilities.

Any condition or requirement imposed by the City upon any person or entity, other
than PSE, that requires the relocation of PSE's Facilities shall be a required relocation
for purposes of Section 7.5 (including, without limitation, any condition or requirement
imposed pursuant to any contract or in conjunction with approvals or permits for
zoning, land use, construction or development).

If the City vacates any Right-of-way with PSE Facilities, the City shall reserve an
easement in its vacation ordinance adequate for the repair, maintenance and
replacement of the Facilities and sited along the location of the Facilities, provided that
no easement shall be reserved if the vacation is for a Public Project and the Facilities
are to be relocated under this Section. No easement shall be reserved if the vacation is
conditioned upon a vacation petitioner's payment for the cost of relocating existing
Facilities to another Right-of-way or private easement including necessary service
reconnections caused by the relocation.

Nothing in this Section shall require PSE to bear any cost or expense in connection
with the location or relocation of any Facilities then existing pursuant to easement or
other rights not derived from this Franchise, regardless of whether such easement or
other rights are on public or private property and regardless of whether this Franchise
co-exists with such easement or other rights.

PSE's Maps and Records. PSE agrees to provide the City, upon reasonable request and
without charge, copies of available as-built plans, maps, and records, in use by PSE,
that show the approximate horizontal location of its Facilities at specified locations
within the Right-of-way. If available, such maps shall also be provided in a digital
electronic format usable by the City. All such maps and records will be provided for
informational purposes only. PSE does not warrant the accuracy of any map or other
information provided under this Section, and to the extent the location of Facilities are
shown, such locations are approximate.

Utility Location.

Nothing herein is intended (nor shall be construed) to relieve either party of their respective
obligations arising under applicable law with respect to determining the location of utility
Facilities.

9.1.

. Planning Coordination.

Growth Management Act Comprehensive Planning. Pursuant to the Growth
Management Act (GMA), chapter 36.70A RCW, the City is required to prepare and
periodically update a comprehensive plan. RCW 36.70A.070 lists the mandatory
elements that must be contained in the comprehensive plan, including a utilities
element. PSE agrees to participate in a cooperative effort with the City in updates to
its utilities element to meet the GMA’s requirements, to the extent such information
can be provided consistent with applicable laws.
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9.4.
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Coordination of Projects and Activities. PSE will assign a representative whose
responsibility shall be to coordinate with the City on planning for City Capital
Improvement Program projects. At a minimum, such coordination shall include the
following:

9.2.1. By February 1% of each year, PSE shall provide the Director with a schedule
of its planned capital improvements, which may affect the Right-of-way for
that year;

9.2.2. PSE shall meet with the City, other franchisees and users of the Right-of-
way, according to a schedule to be determined by the City, to schedule and
coordinate construction on specific projects; and

9.2.3. All construction locations, activities, and schedules shall be coordinated, as
required by the Director, to minimize public inconvenience, disruption, or
damages.

9.2.4. PSE will cooperate with the City to consider the extension of its natural gas
distribution system into areas of the City that do not have natural gas service
available in conjunction with City road improvement projects subject to
applicable PSE tariffs on file with the Washington Ultilities and
Transportation Commission.

Development of Right-of-Way Standards. PSE herein agrees to provide the staff-
support necessary to enable PSE to meaningfully participate in the City’s revision of
Right-of-way Standards. By way of illustration and not limitation, this participation
shall include attendance at City planning meetings, review and comment of documents
proposed for adoption, and any other activities that may be required in the formulation
of Right-of-way Standards, as agreed by PSE and the City. Such participation shall be
for informational purposes only and shall not obligate either party to undertake any
specific improvements within the Franchise Area, nor shall such discussions or
coordination be construed as a proposal to undertake any specific improvements within
the Franchise Area.

Emergency Operations. The City and PSE agree to cooperate in the planning and
implementation of emergency operations response procedures. PSE will be engaged in
City emergency planning process at the request of the City, including participation in
the City’s Emergency Management Council. The City will provide current emergency
contact information to PSE’s Emergency Manager. Such participation shall be for
informational purposes only and shall not obligate either party with respect to said
participation.

10. Indemnification.

10.1.

PSE hereby agrees to indemnify, defend and hold harmless the City, its elected
officials, employees, agents, and volunteers from any and all third party claims, costs,
judgments, awards or liability to the extent the same is caused by the negligent acts or
omissions of PSE, its agents, servants, officers or employees in performing activities,
including equipment installation, maintenance and operations, authorized by this
Franchise. If final judgment is rendered against the City, its elected officials,
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10.2.

10.3.

employees, agents, and volunteers, or any of them, PSE shall satisfy the same to the
extent it is based on a claim or demand which is covered by PSE's indemnification
obligations hereunder. In the event any claim or demand presented to, or suit or action
is commenced against the City based upon any such claim or demand, the City shall
promptly notify PSE thereof, and PSE may elect, at its sole cost and expense, to settle
and compromise such suit or action, or defend the same with attorneys of its choice. If
any such claim or demand is subject to RCW 4.24.115 and caused by or results from
the concurrent negligence of (a) the City, its elected or appointed officials, or its agents
or employees and (b) PSE, or PSE's agents or employees, then in such event the defense
and indemnity provisions provided for in the preceding paragraph 9.1 shall be valid
and enforceable only to the extent of PSE's negligence.

Solely to the extent required to enforce the indemnification provisions of this Section 9,
PSE waives its immunity under Title 51 RCW, Industrial Insurance; provided,
however, the foregoing waiver shall not in any way preclude PSE from raising such
immunity as a defense against any claim brought against PSE by any of its employees.
The foregoing waiver has been mutually negotiated by the parties hereto, and PSE
acknowledges that the City would not enter into this Franchise without PSE waiver
thereof.

Inspection or acceptance by the City of any work performed by PSE at the time of
completion of construction shall not be grounds for avoidance of PSE’s indemnification
obligations. Said indemnification obligations shall extend to claims that are not
reduced to a suit and any claims that may be compromised prior to the culmination of
any litigation or the institution of any litigation.

11. Insurancec.

11.1.

112,

In lieu of the insurance requirements set forth below in this Section and with the
concurrence of the City, PSE may utilize a combination of self-insurance and excess
liability insurance to protect against such risks in such amounts as are consistent with
good utility practice. To secure such concurrence, PSE and the City may, from time to
time, review PSE’s financial position and risk management program. Upon PSE’s
acceptance of this Franchise and upon reasonable request thereafter, PSE shall provide
the City with reasonable written evidence that such protection is being maintained.

Except as otherwise provided in Section 11.1, PSE shall procure and maintain for the
duration of the Franchise, during any period of time during which PSE is operating its
Facilities without a franchise, or is engaged in the removal of its Facilities from the
Franchise Area, insurance against claims for injuries to persons or damages to property
which may arise from or in connection with the exercise of the rights, privileges and
authority granted hereunder to PSE, its agents or employees. PSE’s maintenance of
insurance as required by this Franchise shall not be construed to limit the liability of
PSE to the coverage provided by such insurance or otherwise limit the City’s recourse
to any remedy available at law or in equity. A combination of self-insurance and
excess liability insurance may be utilized by PSE. Upon PSE’s acceptance of this
Franchise, PSE shall provide to the City a certificate of insurance and/or evidence of
self-insurance evidencing the following required coverages and limits:
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11.2.1. Automobile Liability insurance or self-insurance for owned, non-owned and
hired vehicles with limits no less than $2,000,000 Combined Single Limit
per accident for bodily injury and property damage; and

11.2.2. Commercial General Liability insurance policy or self-insurance coverage
providing no less than $2,000,000 per occurrence and $2,000,000 aggregate
for personal injury, bodily injury and property damage. Coverage shall
include premises, operations, independent contractors, products-completed
operations, personal injury and advertising injury. There shall be no
endorsement or modification of the Commercial General Liability insurance
for liability arising from explosion, collapse or underground property
damage.

11.2.3. Excess liability insurance with limits not less than $5,000,000 per occurrence
excess of Commercial General Liability and automobile limits described
above in items 11.2.1 and 11.2.2.

11.2.4. Worker’s compensation with statutory limits and employers liability
insurance with limits of not less than $1,000,000.

11.2.5. If coverage is provided by self-insurance or a policy of insurance written on
a claims made rather than occurrence basis, PSE agrees to maintain the same
levels of self-insurance or claims made policy coverage, or to purchase
endorsements providing additional reporting periods in which claims
otherwise covered by the claims made policy or self-insurance may be
reported, for a period of three (3) years following either the discontinuance
of the claims made policy or self-insurance or the termination of this
Franchise, whichever is earlier.

11.3. Payment of deductible or self-insured retention shall be the sole responsibility of PSE.

11.4. The coverage shall contain no special limitations on the scope of protection afforded to
the City, its officers, officials, or employees. In addition, the insurance policy shall
contain a clause stating that coverage shall apply separately to each insured against
whom claim is made or suit is brought, except with respect to the limits of the insurer’s
liability. PSE's insurance shall be primary as applies to the indemnity obligations of
this Franchise. Any insurance, self-insurance, or insurance pool coverage maintained
by the City shall be excess of PSE's insurance and shall not contribute with it. Coverage
shall not be suspended, voided, canceled by either party, reduced in coverage or in
limits except after thirty (30) Days prior written notice has been given to the City.

12. Notice of Tariff Changes.

PSE shall when making application for any changes in Tariffs affecting the provisions of the
franchise, notify the City in writing, that the application has been submitted to the Washington
Utilities and Transportation Commission (“WUTC”) within five (5) Days of filing with the
WUTC and any approved Tariff by the Washington Utilities and Transportation Commission,
or its successor, affecting the provisions of this Franchise. In the event of any conflict or
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inconsistency between the provisions of this Franchise and such Tariff, the provisions of such
Tariff shall control.

13. Utility Tax and Franchise Fee.

13.1.

13.2,

Utility Tax. PSE acknowledges that the City is authorized under RCW 35.21, as
amended, to impose a utility tax on PSE. Nothing in this franchise shall exempt nor be
construed to exempt PSE from payment of this utility tax in accordance with the City’s
Code.

Franchise Fee. The City acknowledges that it is precluded from imposing a franchise
fee upon PSE pursuant to RCW 35.21.860, for use of the right-of-way except for
administrative expenses, fees, taxes or charges authorized by RCW 35.21. As such,
the City will not impose a franchise fee under the terms of this Franchise, other than as
described herein or as authorized by law.

14. Enforcement.

14.1.

14.2.

14.3.

A substantial violation or breach of this Franchise by PSE shall include, but shall not
be limited to, the following:

14.1.1. An uncured violation of any material provision of this Franchise;

14.1.2. An intentional evasion or knowing attempt to evade any material provision
of this Franchise or practice of any fraud or deceit upon the City;

14.1.3. Misrepresentation of material fact during negotiations relating to this
Franchise or the implementation thereof.

14.1.4. An uncured failure to pay fees that may be associated with this Franchise, if
any.

In the event either party shall fail to comply with the terms of this Franchise, the other
party shall provide the non-complying party with detailed written notice of any alleged
violation or breach. The party who is allegedly in non-compliance shall have a period
of 60 Days following such written notice to cure the alleged violation or breach,
demonstrate to the other’s satisfaction that a violation or breach does not exist, or
submit a plan satisfactory to the other to correct the violation or breach. If, at the end
of said 60-Day period, the City or PSE reasonably believes that a substantial violation
or material breach is continuing and the party in breach is not taking satisfactory
corrective action, the other may declare that the party in breach is in default, which
declaration must be in writing, and engage in Dispute Resolution pursuant to Section
15.2 below.

The City or PSE may, in its sole discretion, provide an extension of the 60 Day period
provided for in Section 14.2 for the other party to remedy any violation or breach and
come into compliance with this Franchise so as to avoid a declaration of default. The
party granting the extension may not unreasonably withhold such an extension
provided that the noncompliant party demonstrates prompt and diligent efforts to cure
the violation or breach.
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15.1 In the event of a dispute between City and PSE arising by reason of this Franchise, or
any obligation hereunder, the dispute shall first be referred to the operational officers
or representatives designated by City and PSE to have oversight over the administration
of this Franchise. Said officers or representatives shall meet within thirty (30) calendar
days of either party's request for a meeting, whichever request is first, and the parties
shall make a good faith effort to attempt to achieve a resolution of the dispute.

Dispute Resolution.

15.2 In the event that the parties are unable to resolve the dispute under the procedures set
forth in Sections 14 or 15.1, then the parties hereby agree that the matter shall be
referred to mediation. The parties shall mutually agree upon a mediator to assist them
in resolving their differences. Each party shall bear its own expenses related to the
mediation and the parties shall share the cost of the mediator equally.

15.3 If either party is dissatisfied with the outcome of the mediation, that party may then
pursue any available judicial remedies, provided, that if the party seeking judicial
redress does not substantially prevail in the judicial action, it shall pay the other party’s
reasonable legal fees and costs incurred in the judicial action.

Force Majeure.

Neither party will be subject to penalty for any non-compliance with this Franchise or delay in
compliance of any of its obligations hereunder where such compliance is prevented or delayed
by acts of God (except normal weather conditions for the Shoreline-Seattle area), fire,
explosion, accident, flood, epidemic, war, riot, rebellion, interruption or rationing of fuel
supply, or other unexpected and uncontrollable event (“force majeure events”). If a force
majeure event occurs, this Section will only apply if the Party intending to seek the protections
of this Section notifies the other Party in writing.

Survival.

All of the provisions, conditions and requirements of Sections 6.3 Decommissioned Facilities,
6.4 Restoration After Construction, 6.8 Lateral Support Impairment, 10. Indemnification, 11.
Insurance, and other sections of this Franchise that may be reasonably construed to survive the
termination or expiration of this Franchise shall survive such termination or expiration. All of
the provisions, conditions, regulations and requirements contained in this Franchise shall
further be binding upon the heirs, successors, executors, administrators, legal representatives
and assigns of the parties hereto and all privileges, as well as all obligations and liabilities of
each party shall inure to their respective heirs, successors and assigns.

Severability.

If any Section, sentence, clause or phrase of this Franchise should be held to be invalid or
unconstitutional by a court of competent jurisdiction, such invalidity or unconstitutionality
shall not affect the validity or constitutionality of any other Section, sentence, clause or phrase
of this Franchise. The Parties may amend, repeal, add, replace, or modify any provision of this
Franchise to preserve the intent of the parties as expressed herein prior to any finding of
invalidity or unconstitutionality.
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Assignment.

This Franchise shall not be assigned in whole or in part without the written approval of the
City, which shall not be unreasonably withheld. Notwithstanding the foregoing, PSE shall be
permitted, without the City’s approval, to mortgage its rights, privileges and authority in and
under this Franchise to the trustee under its mortgage indenture for the benefit of its
bondholders.

Notice.

Any notice or information required or permitted to be given to the parties under this Franchise
may be sent to the following addresses unless otherwise specified:

Puget Sound Energy, Inc. City Manager

P.O. Box 97034 City of Shoreline

Bellevue, WA 98009-9734 17500 Midvale Avenue N.

Attn: Municipal Relations Shoreline, WA 98133-4905
Non-Waiver.

The failure of either party to enforce any breach or violation by the other party of any provision
of this Franchise shall not be deemed to be a waiver or a continuing waiver by the non-
breaching party of any subsequent breach or violation of the same or any other provision of
this Franchise.

Entire Agreement.

This Franchise constitutes the entire understanding and agreement between the parties as to the
subject matter herein and no other agreements or understandings, written or otherwise, shall
be binding upon the parties upon execution and acceptance hereof.

Amendment.

This Franchise may be amended only by written instrument, signed by both parties, which
specifically states that it is an amendment to this Franchise and is approved and executed in
accordance with the laws of the State of Washington.

If, during the term of this Franchise, there becomes effective any change in federal or state law
that may require action by the City or PSE that conflicts or is inconsistent with any provision
of this Franchise, either party may notify the other party in writing of such party’s desire to
commence negotiations to amend this Franchise. Such negotiations shall only encompass the
specific term or condition affected by the change in federal or state law and no party shall be
obligated to reopen negotiations on any other term or condition of this Franchise.

Without limiting the generality of the foregoing, this Franchise (including, without limitation
the Sections addressing indemnification and insurance) shall govern and supersede and shall
not be changed, modified, deleted, added to, supplemented or otherwise amended by any
permit, approval, license, agreement or other document required by or obtained from the City
in conjunction with the exercise (or failure to exercise) by PSE of any and all of its rights,
benefits, privileges, obligations or duties in and under this Franchise, unless such permit,
approval, license, agreement or other document specifically: (i) references this Franchise, and
(ii) states that it supersedes this Franchise to the extent it contains terms and conditions which
change, modify, delete, add to, supplement or otherwise amend the terms and conditions of
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24.

25.

26.

27.

28.

29.

this Franchise. In the event of any conflict or inconsistency between the provisions of this
Franchise and the provisions of any such permit, approval, license, agreement or other
document, the provisions of this Franchise shall control.

Supremacy.

This Franchise represents the dominant agreement between the parties. In the event of any
conflict between this Franchise and any City ordinance or permit, the terms of this Franchise
shall control. In the event, however, of any conflict between the provisions of this Franchise
and PSE’s applicable tariff on file with the Washington Ultilities and Transportation
Commission or a successor state regulatory authority, the tariff shall control for the duration
of that conflict, provided, that PSE shall provide the City written notice within five (§) Days
of filing any proposed tariff or amended tariff which would affect the terms of this Franchise
or any rights of the City hereunder.

No Third Party Beneficiary.

Nothing in this Franchise shall be construed to create any rights in or duties to any third party,
nor any liability to or standard or are with reference to any third party. This Franchise shall
not confer any right or remedy upon any person other than the parties. No action may be
commenced or prosecuted against any party by any third party claiming as a third party
beneficiary of the Franchise. This Franchise shall not release or discharge any obligation or
liability of any third party to either party.

Captions.

The titles of sections or any other parts of this Franchise are for the convenience only and do
not define or limit the contents.

Acceptance by PSE.

The City Clerk is hereby authorized and directed to forward certified copies of this Ordinance
to PSE. PSE shall have sixty (60) Days from receipt of the certified copy of this Ordinance to
unconditionally accept in writing the terms of the Franchise granted to PSE in this Ordinance
and file such acceptance with the City Clerk.

Publication Costs.

In accordance with state law, a summary of this Ordinance consisting of its title shall be
published in the official newspaper of the City in lieu of publishing the Ordinance in its
entirety. PSE shall reimburse the City for the cost of publishing this Ordinance within thirty
(30) days of receipt of any invoice from the City.

Reimbursement of Administrative Costs.

As specifically provided by RCW 35.21.860, the City may not impose a franchise fee or any
other fee or charge of whatever nature or description upon PSE. However, as provided in
RCW 35.21.860, PSE shall reimburse and pay the City’s actual administrative expenses
incurred by the City that are directly related to: (i) receiving and approving a permit, license
or this Franchise, (ii) inspecting plans and construction, or (iii) preparing a detailed statement
pursuant to Chapter 43.21C RCW.
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30. Effective Date.
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This Ordinance shall take effect and be in full force after publication and upon acceptance by

PSE as provided in Section 27.

PASSED BY THE CITY COUNCIL ON JUNE 24, 2019.

ATTEST:

Ssica Simulcik Smithl”™
ity Clerk

Date of Publication: June 27,2019

Effective Date: Jul (l/.{ /l
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Mayor Will Hall ©© L

APPROVED AS TO FORM:

City Atto ey
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