






































11.

12.

minimum scale of one inch equals one hundred feet (1"=100"). Maps shall
be provided in Geographical Information System (GIS) or other digital
electronic format used by the City or the District, and upon request, in
hard copy plan form used by the City or the District.

Survival of Wheeling Agreement Between the District and the City of Seattle.
The City acknowledges that the District is negotiating a wheeling agreement with
the City of Seattle - Seattle Public Utilities (SPU) for the District’s supply station
located at NE 185" Street and 5" Avenue NE and an emergency connection
located at NE 185" Street and 8th Avenue NE. The City agrees that if the City
assumes all or part of the SPU system in Shoreline subsequent to the execution of
such wheeling agreement, then the City assumes all obligations of SPU under the
wheeling agreement.

Indemnification.

12.1  The District hereby releases, covenants not to bring suit, and agrees to
indemnify, defend and hold harmless the City, its elected officials,
employees, agents, and volunteers from any and all claims, costs,
judgments, awards, attorney's fees, or liability to any person arising from
the negligent or intentional acts or omissions of the District, its agents,
servants, officers or employees in performing activities or failing to
perform activities authorized by this Franchise, and including those claims
arising against the City by virtue of the District’s exercise of rights granted
herein. It is further specifically and expressly understood that the
indemnification provided herein constitutes the District’s waiver of
immunity under Industrial Insurance, Title 51 RCW, solely for the purpose
of this indemnification. This waiver has been mutually negotiated by the
parties. The provisions of this Section shall survive the expiration or
termination of the Franchise. This covenant of indemnification shall
include, but not be limited by this reference, to claims against the City
arising as a result of the acts or omissions of the District, its agents,
servants, officers or employees except for claims for injuries and damages
caused in whole or in part by the sole negligence of the City. If final
judgment is rendered against the City, its elected officials, employees,
agents, and volunteers, or any of them, the District shall satisfy the same.
The City may appear in any proceeding it deems necessary to protect the
City's or the public's interests.

12.2  Inspection or acceptance by the City of any work performed by the
District at the time of completion of construction shall not be grounds for
avoidance of any of these covenants of indemnification. Said
indemnification obligations shall extend to claims that are not reduced to a
suit and any claims that may be settled prior to the culmination of any
litigation or the institution of any litigation.
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In the event the District refuses to undertake the defense of any suit or any
claim, after the City’s request for defense and indemnification has been
made pursuant to the indemnification clauses contained herein, and the
District’s refusal is subsequently determined by a court having jurisdiction
(or such other tribunal that the parties shall agree to decide the matter), to
have been wrongful refusal on the part of the District, then the District
shall pay all of the City’s costs and expenses for defense of the action,
including reasonable attorneys’ fees of recovering under this
indemnification clause as well as any judgment against the City.

Should a court of competent jurisdiction determine that this Franchise is
subject to RCW 4.24.115, then, in the event of liability for damages
arising out of bodily injury to persons or damages to property caused by or
resulting from the concurrent negligence of the District and the City, its
officers, employees and agents, the District's liability hereunder shall be
only to the extent of the District's negligence. It is further specifically and
expressly understood that the indemnification provided herein constitutes
the District's waiver of immunity under Industrial Insurance, Title 51
RCW, solely for the purposes of this indemnification. This waiver has
been mutually negotiated by the parties. The provisions of this Section
shall survive the expiration or termination of this Franchise.

The City hereby releases and agrees to indemnify, defend and hold
harmless the District, its elected officials, employees, agents, and
volunteers from any and all claims, costs, judgments, awards or liability to
any person arising from the District's compliance with this ordinance.

The City hereby releases and agrees to indemnify, defend and hold
harmless the District, its elected officials, employees, agents and
volunteers from any and all claims, costs, judgments, awards or liability to
any person arising from City's decision to issue development permits
based on accurate information on fire flow and water availability provided
by the District or the City's enforcement of the International Fire Code.

Insurance.

The District shall procure and maintain for the duration of the Franchise
insurance against claims for injuries to persons or damages to property
which may arise from or are in connection with the exercise of the rights,
privileges and authority granted hereunder to the District, its agents or
employees. A combination of self-insurance and excess liability insurance
may be utilized by the District. The District shall provide to the City an
insurance certificate and proof of self-insurance, if applicable, evidencing
the required insurance and a copy of the additional insured endorsements,
for its inspection prior to the commencement of any work or installation of
any Facilities pursuant to this Franchise, and such insurance shall evidence
the following required insurance:
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13.1.1 Automobile Liability insurance for owned, non-owned and hired

vehicles with limits no less than $2,000,000 Combined Single
Limit per accident for bodily injury and property damage.

13.1.2 Commercial General Liability insurance policy, written on an
occurrence basis with limits no less than $5,000,000 combined
single limit per occurrence and $10,000,000 aggregate for personal
injury, bodily injury and property damage. Coverage shall include
premises, operations, independent contractors, products-completed
operations, personal injury and advertising injury. There shall be
no endorsement or modification of the Commercial General
Liability insurance excluding liability arising from explosion,
collapse or underground property damage. The City shall be named
as an additional insured under District's Commercial General
Liability insurance policy.

13.1.3 Excess Liability in an amount of $5,000,000 each occurrence and
$5,000,000 aggregate limit. The City shall be named as an
additional insured on the Excess Liability insurance policy.

Payment of deductible or self-insured retention shall be the sole
responsibility of District.

The coverage shall contain no special limitations on the scope of
protection afforded to the City, its officers, officials, or employees. In
addition, the insurance policy shall contain a clause stating that coverage
shall apply separately to each insured against whom claim is made or suit
is brought, except with respect to the limits of the insurer's liability. The
District's insurance shall be primary. Any insurance, self insurance, or
insurance pool coverage maintained by the City shall be excess of the
District's insurance and shall not contribute with it. Coverage shall not be
suspended, voided, canceled by either party, reduced in coverage or in
limits except after thirty (30) days prior written notice has been given to
the City.

The District shall require all its contractors working in the Franchise Area
to carry insurance consistent with Section 13 - Insurance, except
Commercial General Liability insurance limits may be no less than
$1,000,000 per occurance and $2,000,000 aggregate, and shall provide
evidence of such insurance to the City upon request.

14. Enforcement.

14.1

Both the City and the District reserve the right to revoke and terminate this
Franchise in the event of a substantial violation or breach of its terms and
conditions as provided in this Section 14.

16



N/

(TR TS d i

(

~

)

14.2  Except as otherwise provided in this Franchise, a substantial violation or
breach by the City or by the District shall include, but shall not be limited
to, the following:

14.2.1 An uncured violation of any material provision of this Franchise,

14.2.2 An intentional evasion or knowing attempt by either party to evade
any material provision of this Franchise or practice of any fraud or
deceit upon the District or upon the City;

14.2.3 Failure to provide the services specified in the Franchise;

14.2.4 Misrepresentation of material fact during negotiations relating to
this Franchise or the implementation thereof;

14.2.5 An uncured failure to pay fees associated with this Franchise; and

14.2.6 Changes in existing City regulations or ordinances or new
regulations or ordinances that materially change the interpretation
or application of the provisions in this Franchise.

14.3  No violation or breach shall occur which is without fault of the District or
the City, or which is as a result of circumstances beyond the District's or
the City's reasonable control. Neither the District, nor the City, shall be
excused by economic hardship nor by nonfeasance or malfeasance of its
directors, officers, agents or employees.

14.4  Prior to any termination or revocation, the City or the District shall
provide the other with detailed written notice of any substantial violation
or material breach upon which it proposes to take action. The party who is
allegedly in breach shall have a period of 60 days following such written
notice to cure the alleged violation or breach, demonstrate to the other's
satisfaction that a violation or breach does not exist, or submit a plan
satisfactory to the other to correct the violation or breach. If, at the end of
said 60-day period, the City or the District reasonably believes that a
substantial violation or material breach is continuing and the party in
breach is not taking satisfactory corrective action, the other may declare
that the party in breach is in default and may terminate this Franchise in
accord with Section 14 - Enforcement, which declaration must be in
writing.

Notice. Any notice or information required or permitted to be given to the parties
under this Franchise may be sent to the following addresses unless otherwise
specified:
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District Manager City Manager

Shoreline Water District City of Shoreline

P.O. Box 55367 17500 Midvale Avenue N.
Shoreline, WA 98155 Shoreline, WA 98133-4921
Phone: (206) 362-8100 Phone: (206) 801-2700
Fax: (206) 361-0629 Fax: (206) 546-2200

Non-Waiver. The failure of either party to enforce any breach or violation by the
other party of any provision of this Franchise shall not be deemed to be a waiver
or a continuing waiver by the non-breaching party of any subsequent breach or
violation of the same or any other provision of this Franchise.

Alternate Dispute Resolution. If the parties are unable to resolve disputes
arising from the terms of this Franchise, prior to resorting to a court of competent
jurisdiction, the parties shall submit the dispute to a non-binding alternate dispute
resolution process agreed to by the parties. Unless otherwise agreed between the
parties or determined herein; the cost of that process shall be shared equally.

Modification. No provision of this Franchise shall be amended or otherwise
modified, in whole or in part, except by an instrument in writing, duly approved
and executed by the City and the District, which amendment shall be authorized
on behalf of the City through the adoption of an appropriate ordinance.

Entire Agreement. This Franchise constitutes the entire understanding and
agreement between the parties as to the subject matter herein and no other
agreements or understandings, written or otherwise, shall be binding upon the
parties upon execution and acceptance hereof.

Survival. All of the provisions, conditions and requirements of Sections 9.1-
Excavation, 9.2 - Abandonment Of District's Facilities, 9.3 - Restoration After
Construction, 9.7 - Dangerous Conditions, Authority For City To Abate, 9.8 -
Relocation Of System Facilities, and 12 - Indemnification, of this Franchise shall
be in addition to any and all other obligations and liabilities the District may have
to the City at common law, by statute, or by contract, and shall survive the City's
Franchise to the District for the use of the areas mentioned in Section 2 herein,
and any renewals or extensions thereof only to the extent that existed prior to this
agreement. All of the provisions, conditions, regulations and requirements
contained in this ordinance shall further be binding upon the heirs, successors,
executors, administrators, legal representatives and assigns of the District and all
privileges, as well as all obligations and liabilities of the District shall inure to its
heirs, successors and assigns equally as if they were specifically mentioned
wherever the District is named herein.

Severability. If any Section, sentence, clause or phrase of this ordinance should
be held to be invalid or unconstitutional by a court of competent jurisdiction, such
invalidity or unconstitutionality shall not affect the validity or constitutionality of
any other Section, sentence, clause or phrase of this ordinance. The Parties may
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amend, repeal, add, replace, or modify any provision of this Iranchise to preserve
the intent of the parties as expressed herein prior to any finding of invalidity or
unconstitutionality.

Directions to City Clerk. The City Clerk is hereby authorized and directed to
forward certified copies of this ordinance to the District set forth in this ordinance.
The District shall have fifteen (15) days from receipt of the certified copy of this
ordinance to accept in writing the terms of the Franchise granted to the District in
this ordinance.

Publication Costs. In accord with state law, this ordinance shall be published in
full by the City. The District shall reimburse the City for the cost of publishing
this ordinance within sixty (60) days of receipt of an invoice from the City.

Repealer. Ordinance No. 613 is hereby repealed.

Effective Date. This ordinance shall take effect and be in full force five (5) days
after publication.

PASSED BY THE CITY COUNCIL ON AUGUST 13, 2012.

ray
e

Scott Passey

N Ian R. Sievers ~

City Clerk City Attorney
Date of Publication: /45%/37‘ /6 ,2012
Effective Date: /7(_‘.3&_/4\-;/ Pl 4 ,2012
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ATTACHMENT A
TO THE FRANCHISE GRANTED
TO THE SHORELINE WATER DISTRICT
BY THE CITY OF SHORELINE

August 13, 2012

In accord with paragraph 9.9.2 of the Franchise granted by the City of Shoreline to
the Shoreline Water District on August 13, 2012, the following list of facilities
owned, operated and maintained by the Shoreline Water District are designated as
"larger facilities that cannot reasonably be supported, disconnected, relocated or
removed":

L. Booster Station No. 1, (BS-1), located on NE 160th Street East of 8th
Avenue N. Includes all associated piping, electrical equipment and
appurtenances.

2 Booster Station No. 2, (BS-2), located NE 185th Street east of 8th
Avenue NE Includes all associated piping, electrical equipment and

appurtenances.

3. Supply Station No. 1, (SS-1), located on NE 192nd Street West if 16th
Avenue NE. Includes all associated piping, electrical equipment and
appurtenances.

4. Supply Station No. 4, (SS-4), located at NE 185th Street and 5"
Avenue NE. Includes all associated piping, electrical equipment and
appurtenances.

5 Proposed Supply Station No. 5, (SS 5), located at NE 145" Street and
5" Avenue NE. Includes all associated piping, electrical equipment
and appurtenances.

0. Emergency Connection, located at NE 185" Street and 8" Avenue NE
(south of the BS-2). Includes all associated piping and appurtenances.

7. Piping located at or near the intersection of 15th Avenue NE and NE
180th Street connecting District pumping and storage facilities located
on property designated as 18012-15th Avenue NE to the District's
water supply system piping on 15th Avenue NE (Shoreline Water
District North City Pump Station).

8.  Pressure Reducing Station No. 1 (PRS-1), located at NE 201st St near
5th Avenue NE. Includes all associated piping, electrical equipment
and appurtenances.

9. Pressure Reducing Station No. 7 (PRS-7), located at NE 200st St and
25th Avenue NE. Includes all associated piping, electrical equipment
and appurtenances.
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11.

12,

13.

14.

Pressure Reducing Station No. 8 (PRS-8), located at NE Perkins Way
and 18th Avenue NE. Includes all associated piping, electrical
equipment and appurtenances.

Intertie on NE 205th Street between Ballinger Road NE and 19th
Avenue NE, includes all piping, electrical equipment and
appurtenances.

Water Main on NE 189th Street crossing the Interstate 5 Right-of-
Way.

Water Main on NE 205th Street crossing the Interstate 5 Right-of-
Way.

All Water Mains on 15th Avenue NE between NE 175th Street and
15th Place N.
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